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C O MME NTS  O N.  AND
O BJ E CTIO NS  To .  LATE  FILE D ALJ

S CENERIO #48

IN THE MATTER OF THE
AP P LICATION OF UTILITY S OURCE,
L.L.C. FOR A DETERMInATION OF
THE CURRENT FAIR VALUE OF ITS
UTILITY P ROP ERTY AND FOR AN
INCREAS E IN ITS  WATER AND
WAS TEWATER RATES  AND
CHARGES  FOR UTILITY S ERVICES9 )

10
Utility S ource , L.L.C. (the  "Compa ny") he re by file s  its  comme nts  a nd obje ctions  to

S ce na rio # 4 file d by S ta ff a t Adminis tra tive  La w J udge s  Te e na  Wolfe 's  re que s t on J une  22
12

2007

At the  he a ring in the  subje ct docke t on June  20, 2007 Adminis tra tive  La w Judge  Te e na
14

Wolfe  (the  "ALJ") re que s te d tha t the  S ta ff file  a s  a  la te  file d e xhibit (he re ina fte r re fe rre d to a s

Sce na rio # 4) a n e xhibit s imila r to S ta ffs  Exhibit S -2, Sche dule  JMM-W-1, e mbodying wha t the
16

ALJ  re fe rre d to a s  Sce na rio # 4. Tha t Sce na rio wa s  to utilize  the  a s sumptions  conta ine d in the

S ta ffs  S ce na rio # 2 for the  Compa ny's  Wa te r Divis ion a s  s e t forth in S ta ff Exhibit S -2, (S ta ffs

S urre butta l filing), but incorpora ting the  ALJ 's  re que s te d re vis ions . S ta ff duly docke te d
19

Scenario #4 on June 22, 2007
20

All Pa rtie s  we re  gra nte d a n opportunity to comme nt on Sce na rio # 4 by June  29, 2007

and the  Company hereby files  its  comments  and objections to tha t scenario
22

Sta ffs  Scenarios  # 1 and 2 included the  Company's We ll Number 4 in Rate  Base  and the

350 pro-formed customers  and re la ted revenues, which resolved tha t issue  be tween the  Staff and
24
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1 Compa ny (the  "Re s olution"), a lthough the  P a rtie s  s till ha d diffe ring opinions  a s  to  the

2 Deprecia tion Expense , Prope rty Taxes  and Ra te  of Re turn. S ce na rio # 4 include s  the  350

3 customers, but considers Well Number 4 to be a  Contribution in Aid of Construction and thereby

4 excluding the capita l cost from Rate  Base and excluding Depreciation Expense from the Income

5 Statement.

6 The Company objects to the ALJ or the Commission considering Scenario # 4 for several

7 reasons:

8 There is  No Evidence Supporting Scenario # 4. There  is  no te s timony nor

9 any exhibit in the  record of this  proceeding supporting the  proposition that

10 Well Number 4 was constructed with the  proceeds of an Advance In Aide

11 of Cons truction ("AIAC") or a  Contribution In  Aide  of Cons truction

12 ("CIAC") made  by the  Owners  of the  Company or by any Deve loper. To

13 the contrary, there was testimony that the Owners of the Company paid for

14 tha t we ll. The  350 cus tome rs  in the  Re solution a re  loca te d in Fla gs ta ff

Me a dows  Unit Thre e , a  de ve lopme nt owne d by a  third-pa rty compa ny

Empire  Builde rs , who a re  not the  owners  of the  Company. Payment for

the  improvements  by the  Owners  of the  utility company is  the  definition of

equity investment in Rate Base

Scenario # 4 Effective ly Confisca tes  Company Property and the  Owners

Equity. This  sce na rio in which We ll Numbe r 4 is  cons ide re d a s  CIAC

arbitra rily and in direct oppos ition to the  evidence  in this  case , re sults  in

an illega l confisca tion of the  Owners  investment in Well Number 4. There

is  no lega l bas is , or even a  logica l bas is , for disa llowing this  plant in Rate

Base or denying a Rate of Return thereon, except the ALJ's desire to reach
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1 a  preconce ived decis ion to e s tablish and support the  othe rwise  improperly

2 compute d Re ve nue  Re quire me nt propos e d by S ta ff. Tha t is  bla ta ntly

uncons titutiona l

Scenario # 4 Tota lly Disregards  the  Resolution be tween the  Company and

S ta ff. Although no formal agreement be tween the  S ta ff and Company was

docke ted, the  record is  clear tha t the  barga in was to leave  the  plant in Rate

Base  in exchange  for including 350 cus tomers  and the ir revenues . This  is

not a  sham resolution to pe rmit only a  Ra te  Base  increase , but it genuine ly

be ne fite d the  pre se nt a nd future  cus tome rs . S ta ffs  S ce na rio # 3 wa s  the

cle a n" or tra ditiona l Arizona  ra te -ma king proce dure , We ll Numbe r 4 wa s

not cons ide re d, nor we re  the  350 a dditiona l cus tome rs  a nd Re ve nue s

Both S ta ff and Company te s tified tha t the  ra te  increase  in tha t scena rio is

in the  300% ra nge . Tha t is  pre cis e ly why the  Compa ny offe re d, a nd the

S ta ff a cce pte d, the  compromis e  Re s olution. If W e ll Nu m b e r  4  is

disregarded, the  customers must be  disregarded, and the  present and future

customers  of the  Company will suffe r the  consequences

Scenario # 4 Misses  the  Purpose  of the  Pos t Tes t-Year Adjus tments.  Th e

e vide nce  is  cle a r tha t the  Compa ny include d the  350 cus tome rs  in the

wa te r a nd wa s te wa te r a pplica tion a na lys is , a nd the  subs ta ntia l re ve nue s

we re  a ls o include d in this  proce e ding sole ly in re s pons e  to  the  S ta ffs

p ropos e d  d is a llowa nce  o f the  We ll Numbe r 4  ca p ita l co s t a nd  the

e xclus ion  of the  ope ra ting  cos ts ' a s  "pos t Te s t-Ye a r" ma tte rs . The

Compa ny wa s  not, a nd  is  not, ob liga te d  to  volunta rily include  thos e

Note , no Pumping Power Costs or any Repair & Maintenance Costs were included, only Depreciation Expense
36100.00000.200
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1 cus tome rs  a nd re ve nue s . It did s o to "ma tch" the  pos t Te s t-Ye a r pla nt

2 which  is  ne ce s s a ry fo r ob ta in ing  the  Arizona  De pa rtme n t o f Wa te r

3 Resources  Adequa te  Wate r Supply Le tte r a ssocia ted with 41 cus tomers  to

4 be  se rved from Well Number 4. The  inclus ion of tha t we ll makes  clea r the

5 la rge r capacity of We ll Number 4 will be  ma tched with a ll the  cus tomers  it

6 would se rve , not jus t Flags ta ff Meadows  Unit Three  cus tomers . If the  350

customers  revenues  ($83,560 used by both S ta ff and the  Company) a re  to

be  include d in a ny a na lys is , the  we ll cos ts  (a gre e d by the  Compa ny a nd

Staff to be $736,583) must be included as Rate Base

S ce na rio  #  4 's  Adoption  Would  be  a  P e nna ne n t Irre ve rs ib le  Ruling

Addre s s ing a  Te mpora ry P roble m. Although  it ma y me e t the  ALJ 's

pe rce p tion  o f ra tiona l ra te -ma king , th is  e xtre me  a c tion  de n ie s  the

Compa ny's  a b ility to  e a rn  a  re a s ona ble  re turn  on  tha t p la n t foreve r

Disa llowing the  $736,583 booked during the  Tes t Yea r, with an additiona l

$300,000 or $400,000 subsequently booked to complete the well, denies

any re tu rn  o n  o r o f th a t o wn e r in ve s te d  c a p ita l in  th e  R e ve n u e

Re quire me nt in this  or a ny future  ra te  ca s e . Any a be rra tion in Ra te  of

Re turn or Ope ra ting Ma rgin ca us e d by the  Re s olution is  a  phe nome non

caused by the  timing of the  required plant additions . P rope rly applied, the

Resolution circumvents  the  other untenable  proposa ls  under S ta ff Scenario

3  a nd  ALJ  S ce na rio  #  4 , while  p rovid ing  the  Compa ny with  ne e de d

re ve nue s . Whe n the  Fla gs ta ff Me a dows  Unit Thre e  cus tome rs  come  on

line , the  ne xt ra te  ca se  will be  "norma l" with no pre forme d re ve nue s  a nd

the  plant se rving those  customers  will properly be  in the  Ra te  Base
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1 The Company Cannot Be  Forced to Accept Pro Forma Revenues. With  a ll

2 due  re spect, ne ithe r the  ALJ  nor the  Commiss ion can force  the  Company

3 to  inc lude  the  350  cus tome rs  a nd  the  a s s oc ia te d  re ve nue s  in  th is

4 proce e ding. The  numbe r of cus tome rs  is  not a  "known a nd me a sura ble "

5 pos t te s t-ye a r a djus tme nt. The  e vide nce  is  c le a r tha t the  a dditiona l

6 cus tome r le ve l is  more  proba bly ma ximize d a t 276 cus tome rs . The

re ve nue  le ve l for e a ch of thos e  cus tome rs  is  tota lly a s s ume d. Like wis e

the  Well Number 4 cos ts  a re  not known and measurable . The  $736,583 is

ce rta inly known, but a s  the  te s timony indica te s  tha t is  not the tota l cos t of

tha t we ll, which  will incre a s e  by $300,000 or $400,000. Without the

Company agree ing to the  revenue  leve l for these  non-exis tent cus tomers

and the  S ta ff agree ing to the  Ra te  Base  inclus ion, (both adopted sole ly for

the  s ta ted purpose  of ameliora ting the  othe rwise  300% required increase )

ne ithe r the  Ra te  Ba s e  nor the  proforma  re ve nue  ca n be  include d. The

Resolution is  in eve ryone 's  bes t inte re s t, e specia lly the  present and future

customers of the  Company

Scenario # 4 Does  Not Remedy the  Flaws  of the  S ta ff Pos ition. Although

Scena rio # 4 addresse s  one  of the  flaws  in the  S ta ffs  pos ition, tha t is , the

unsupportable  difference  in the  recommended Rates of Return between the

Wa te r Divis ion a nd the  Wa s te wa te r Divis ion, the  S ce na rio  is  e qua lly

fla we d by a rbitra rily de cla ring the  $736,583 inve s tme nt by the  Compa ny

to  b e  C IAC . Although a  cos me tic  corre ction  of the  Ra te  of Re turn

discre pa ncy, it me re ly ra ise s  the  othe r fla ws  cite d a bove . It s till doe s  not
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1 address  the  underlying /law in the  S ta ff pos ition, tha t is , the  recommended

2 Revenue  Requirement.

3 Sce na rio # 4 P rovide s  Insufficie nt Ope ra ting Ma rgin. As  s ta te d, a lthough

4 the  trea tment of We ll Number 4 a s  CIAC a rtificia lly reduces  Ra te  Base  so

5 tha t the  S ta ffs  imprope rly compute d  re comme nde d  Ra te  o f Re tu rn

6 coincidenta lly produces  the  approxima te  S ta ff Revenue  Requirement, the

7 re s ulta nt Ope ra ting Ma rgin a nd Ra te  of Re turn a re  tota lly ina de qua te .

8 Atta che d a re  two she e ts  in the  forma t of Re joinde r Exhibit 1 to Compa ny

Exhibit A-5, the  Re joinde r Te s timony of Thoma s  Boura s sa , showing the

re s ulta nt re turns  from S ce na rio # 4. The  Ope ra ting Ma rgin, a s  with the

othe r S ta ff Re ve nue  Re comme nda tions , provide s  insufficie nt Ope ra ting

Ma rg ins  a nd  Ra te  o f Re turn  fo r the  Compa ny to  con tinue  provid ing

qua lity se rvice

In summary, Scenario # 4 should not be  considered by the  ALJ due  to the  fact tha t

it would re s ult in imprope r, ille ga l a nd a rtificia lly force d computa tions  to me e t S ta ffs

Re ve nue  Re quire me nt, which a re  a lso unsupporte d. The  S ce na rio ca nnot be  a dopte d

without the  Compa ny's  a cce pta nce  of the  pro forma  re ve nue s , which the  Compa ny ca n

not a gre e  to a cce pt without the  inclus ion of We ll Numbe r 4 in  Ra te  Ba s e . Furthe r

S ce na rio # 4 dis re ga rds  the  Re s olution be twe e n the  Compa ny a nd the  S ta ff which

provides  a  ra tiona le  procedure  to se t jus t and rea sonable  ra te s , and grea tly bene fits  the

cus tome rs  ove r the  on ly o the r le ga l me thod  o f s e tting  the  Compa ny's  Re ve nue

Re quire me nt a s  s e t forth in S ta ff S ce na rio # 3. S ce na rio # 4 should be  re je cte d by the

ALJ

36100.00000.200
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1 The  Compa ny ve he me ntly obje cts  to the  cons ide ra tion of S ce na rio # 4 for the

2 a bove  s ta te d  re a s ons , a nd in  the  e ve nt a ny cons ide ra tion  of the  ma tte r continue s , the

3 Compa ny re s e rve s  the  right to withdra w the  350 cus tome rs  a nd the  a s s ocia te d pre forme d

4

5

revenues from consideration in this  proeeng

Respectfully submitted 41i9  Quay of June 2007.

6 S ALLQUIS I, DRUMMOND & O'CONNOR, P .C.
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9

By
Ric iilMi L. luqu is t
4500 S . La ke s hore  Drive , S uite  339
Te mpe , AZ 85282
Attorne ys  for Utility S ource , L.L.C

11 Origina l a n exit copie s  of the  foregoing
file d this  Q da y of J une  2007

12 with

13

14

Docke t Control
Arizona  Corpora tion Commis s ion
1200 We s t Wa s hington
P hoe nix. Arizona  85007

15

16
A cop
this

f
da y of J une ,

e  fore going file d
2007, to

17

18

He a ring Divis ion
Arizona  Corpora tion Commis s ion
1200 W. Wa s hington
P hoe nix. Arizona  85007

19

20

21

Utilitie s  Divis ion
Arizona  Corpora tion Commis s ion
1200 We s t Wa s hington
P hoe nix. Arizona  85007

22

23

Le ga l Divis ion
Arizona  Corpora tion Commis s ion
1200 We s t Wa s hington
P hoe nix. Arizona  85007

24
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1

2

P onde ros a  Fire  Dis tric t
c/o S ta rr La mphe re , Boa rd Cha irma n
P .O. Box 16359
Be lle m ont,  Arizona  86015

3

4
Da vid Hite s m a n
4661 N Be lle m ont
Be lle m ont,  Arizona  86015

5

6
De nnis  J one s
11573 W Cove  Cre s t
Be lle rildnt,  Arizona 6015

7 4
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